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Claims 11-15 and 21-25 are rejected under 35USC1 12, 1^' paragraph. Claim 1 1 
and new claim 21 now recite that the packaging atmosphere "being substantially 
constant". As disclosed, it is not clear what this phrase means; i.e., substantially 
constant in what time reference. For example, the specification does disclose that the 
concentration ranges change significantly. Also, since an article claim can be claimed at 
only one point in time, it is not clear what this means, with or without a time reference. 
Also, as recited and as claimed, it is not clear that for whatever the time frame is for the 
packaging atmosphere, whether this atmosphere is the result of a modified atmosphere 
that is originally added to the container at the time of sealing, or whether the packaging 
atmosphere, its concentration and constancy, the result of the recited permeabilities. 
That is, the specification is not clear whether the 02 range and whatever tome it 
remains constant is because of the container permeabilities, the initial atmosphere, or 
both. 

The following is a quotation of 35 U.S.C, 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
^' invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 11-15 and 21-25 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Scolaro ('378) in view of Cummin et al ('333) or vice versa, both 
further in view of Badran (*542), Badran et al (*544), Anderson ('875), Antoon ('331) and 
De Moor ('293), for the reasons of record, further in view of newly added J. of 
Experimental Botany, Tropical agriculture. Refrigeration (1973), Foods and Food 
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Ingredients (Japan 1998), Intl. Conference of CA Packaging (1984), Annals of Botany 
(1947), and Proc. Atm. Res. Conf. (1989), Intl. J. of Food Science and Technology 
(1988), and HortScience (1971). Also, as noted in the last Office action, the claims are 
also rejected over the same references, but using Anderson et al as the primary 
reference for the reasons of record. 

To summarize, the preponderance of the evidence teaches that it was well 
established in the art, whether it is bananas or any or produce, that one manipulate all 
of the known variables including gas permeabilities of the packaging material, 
temperature, respiration rate, weight of product, etc, to provide atmospheres in the 
containers which are low in 02 relative to ambient (i.e., any 02 concentration less that 
20%-except less than 1% due to the disadvantages of an.anaerobic condition) and high 
in 002 relative to ambient (i.e., any 002 concentration grater than say 1%). Therefore, 
even if the claims did not fairly suggest the recited range, which they do, the art taken 
as a whole would fairly one of ordinary skill in the art to carry out routine and obvious 
experimentation (and now analog modeling) to achieve optimum results. In regard to the 
term "substantially constant", as noted above, there is no time frame associated with 
this recitation. Also, the art taken as a whole would inherently suggest, or fairly teach, 
that the atmosphere would be constant for some time period. As noted above, it is also 
not seen how this time concept is relevant to an article claim. The J. of Experimental 
Botany, Tropical agriculture. Refrigeration (1973), Foods and Food Ingredients (Japan 
1998), Intl. Conference of CA Packaging (1984), Annals of Botany (1947), and Proc. 
Atm. Res. Conf. (1989), Intl. J. of Food Science and Technology (1988), and 
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HortScience (1971) are all cited as further evidence of the conventionality of 
manipulating the well known process variables inherent in preserving and storing 
produce. Note that J. of Exper. Botany discloses low 02 is any amount less than 21%, 
and that ethylene levels of 15% were employed. Tropical agriculture employed a level of 
02 of 14.5%. Refrigeration shows that RQ values do not rise appreciably until the 02 
level is higher than 17, Foods and Food Ingred J JPN discloses an 02 content of 17%. 
Rizvi and Intl. Atm. Res. Conf. disclose an analog computation including the known 
variables for produce preservation. Annals of Botany discloses an 02 content of 14%. 
Intl. J. of Food Science and Technology discloses an 02 content of 15%. HortScience 
discloses not only that the weight of produce affects the atmosphere in a produce 
package, but that the equilibrium concentration of gases are also affected. 

All of applicants remarks filed 9/13/06 have been fully and carefully considered 
but are not found to be convincing for the reasons of record and above. Applicants main 
urging that the art taken as a whole does not teach the recited equilibrium gas 
concentration is directed to limitations not found in the claims. The claims do not recite 
equilibrium gas concentrations. They are silent in this regard. The claims do recite that 
the atmosphere is substantially constant, but, as noted above, this term is not clear and 
no time is recited. It is also urged that the recited gas concentration range achieves 
unexpected results. The data supplied in the specification is not convincing of 
unexpected results. It is not clear if the data is commensurate in scope with the claimed 
invention. For example, does the container have the recited permeabilities? Also, how 
many trials were performed, how long was the concentration at the range, and would 
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the results be similar if one used 13.5%? Note, too, it is disclosed in the specification 
that the packaging atmosphere for at least part of the period is at jeast 1 0%. Thus, the 
specification is more indicative of optimization rather than an unexpected result. 

Applicant asks that copies of the IDS's be initialed and mailed out. It would 
appear that this has already been done since initialed copies are present in the Office 
electronic file (eDan). In regard to the IDS's, applicant has filed a plethora of references. 
In the interests of accuracy, and in view of the crowded nature of the art, applicant is 
invited to note any reference or references from the IDS*s that he may feel is/are 
particularly relevant (or more relevant) to the claimed invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Steven L. Weinstein whose telephone number is 571- 
272-1410. The examiner can normally be reached on Monday-Friday 7:00 A.M.-2:30 
P.M.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should , 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

*** 
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